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Jerry Grant
County Board Vice-Chair

County Board Executive Committee
MEETING NOTICE
Monday, May 18, 2020
10:00 AM
County Board Room 114
Walworth County Government Center
100 W. Walworth St., Elkhorn, Wisconsin
Dave Weber, Chair
Dan Kilkenny, Vice-Chair
Supervisor Brian Holt
Supervisor Susan Pruessing
Supervisor Nancy Russell
NOTICE: DUE TO THE CONTINUING PUBLIC HEALTH EMERGENCY,
THIS MEETING IS PLANNED TO PROVIDE FOR REMOTE OR OFF-SITE ATTENDANCE
BY COMMITTEE MEMBERS.
The Walworth County Government Center remains open, but in-person attendance will be severely
limited due to State imposed restrictions on group meeting sizes. ALL INDIVIDUALS ARE
STRONGLY ENCOURAGED TO WATCH THE MEETING STREAMING LIVE AT
https://mediasite.co.walworth.wi.us/Mediasite/Play/eb68e111b37a4d029de7c4068a2b510d1d.
Individuals wanting to provide a Public Comment can do so remotely by telephone, but must contact
Nicole Hill at NHill@co.walworth.wi.us or at 262-741-4357 on the day of the meeting and at least 15
minutes prior to the start of the meeting to obtain instructions.

(Posted in compliance with Sec. 19.84 Wis. Stats.)
A quorum of the Agriculture and Extension Education, Land Conservation and Park Committees will be in attendance. It is
possible that a quorum of the county board or any of its other committees could be in attendance at this meeting.
Agenda enclosures are available upon request from the County Administrator’s Office or on the County’s web page
(www.co.walworth.wi.us). The agenda packet, including supporting documents, may be large, depending upon the number of
enclosures. Downloading it will require ample computer memory and may take significant time.

AGENDA
Note: all agenda items are subject to action.
1.
2.
3.
4.
5.

Call to order
Roll call of committee members
Agenda withdrawals, if any
Agenda approval
Approval of Minutes
a) April 27, 2020 Executive Committee Meeting (encl. pgs. 3-9)

6. Public Comment Period
7. Appointments. Recommendations regarding County Administrator’s nominations:
a) Southeastern Wisconsin Regional Planning Commission – appointment of Dave Weber
(encl. pgs. 10-11)

AGENDA – Walworth County Executive Committee
Monday, May 18, 2020 at 10:00 AM
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8. New business
a) Ordinance Confirming Special Authority for 2020 to Enable Continued Response to and
Management of Operations During the COVID-19 Pandemic by Extending Certain
Authorization as Approved within the Resolution for a Declaration of Emergency as
Approved March 19, 2020 (encl. pgs. 12-17)
b) Discussion regarding essential employees and essential operations
c) Wisconsin Counties Association (WCA) consideration of Walworth County advisory
resolutions at WCA annual business meeting (encl. pgs. 18-40)
9. Reports/announcements by Chairperson
10. Set/confirm next meeting date and time – Monday, June 15, 2020 at 10:00 a.m.
11. Claims and litigation. The committee may discuss the following topic(s) in open session. The
committee may convene in closed session pursuant to the exemption contained in Section
19.85(1)(g) of the Wisconsin Statutes, “conferring with legal counsel for the governmental
body who is rendering oral or written advice concerning strategy to be adopted by the body
with respect to litigation in which it is or is likely to become involved,” relative to the items
listed below:
a) Judith Demeuse and the Estate of James Demeuse, Plaintiffs, vs. Walworth County,
Corrections Officer Peggy Horsthemke, Corrections Officer Jarrett McCardle, and
Corrections Officer Doug Welch, each in his or her individual capacity, Defendants (encl.
pgs. 41-57)
b) Jeré Fabrick and Larry Chapman, Petitioners, vs. Andrea Palm, et al, Respondents (encl.
pgs. 58-79)
The committee will reconvene in open session and may discuss and/or take action on the
above-referenced agenda item(s).
12. Adjournment
Submitted by: Dave Weber, Committee Chairperson
Mark W. Luberda, County Administrator
Posted: May 14, 2020

Memorandum
To:

Walworth County Executive Committee

From: Mark W. Luberda, County Administrator
Date: May 14, 2020
Administration

Mark W. Luberda
County Administrator

RE:

May 18, 2020 Executive Committee Meeting

Appointments
Southeastern Wisconsin Regional Planning Commission (SEWRPC). I am
forwarding the nomination of Dave Weber to replace County Board Chair Nancy
Russell as the county representative on SEWRPC. Chair Russell recently resigned
from her position as county representative on SEWRPC, and Dave Weber is willing
to serve in the position.
New Business
Ordinance Confirming Special Authority for 2020 to Enable Continued Response to
and Management of Operations During the COVID-19 Pandemic by Extending
Certain Authorization as Approved within the Resolution for a Declaration of
Emergency as Approved March 19, 2020. The purpose of this ordinance is to
establish a temporary ordinance for 2020, except for limited exceptions where
additional time is specifically noted, that carries forward through 2020 important
operational provisions that were established in by the Declaration of Emergency as
approved March 19, 2020. This ordinance affects County operations and does not
affect private sector operations.
The Emergency Declaration expires June 17, 2020, while the COVID-19 pandemic
remains very much active. As such the Ordinance carries forward the authority for
remote participation in meetings, enhanced facilities management, related budget
amendments and grant acceptance, and continued, flexible administration of Human
Resources policies to provide greater protection to employees, with the benefit of
protecting and supporting our provision of governmental services. This provides a
response for 2020 to the COVID-19 pandemic anticipating and following expiration
of the Declaration of Emergency pertaining to the pandemic. It will provide
additional time to evaluate and respond to the ongoing pandemic.
Discussion regarding essential employees and essential operations. The County
Administrator will provide an update on and lead a discussion on essential
employees and essential operations.

100 W. Walworth
PO Box 1001
Elkhorn, WI 53121
262.741.4357 tel
262.741.4390 fax

Wisconsin Counties Association (WCA) consideration of Walworth County advisory
resolutions at WCA annual business meeting. Every year WCA asks its members for
input in preparing its platform. That platform is discussed throughout the summer
then adopted at the annual meeting. Our practice has been to review all of the
advisory resolutions that we have passed during the course of the year and identify
ones that are appropriate to include in the WCA platform. To that end, Nicole has
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gone over the past year’s resolutions and they are included in your packet for your
consideration.
Claims and litigation. Your agenda includes two (2) claim matters for discussion in
closed session.
Please call with any questions you may have.
MWL/nh
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DRAFT

Walworth County Board of Supervisors
Executive Committee Meeting Minutes
Monday, April 27, 2020
Walworth County Government Center, County Board Room 114
100 West Walworth Street, Elkhorn, Wisconsin
_____________________________________________________________________________________

Chair David Weber called the meeting to order at 10:00 a.m.
Roll call confirmed all members were present either in person or remotely: Chair David Weber, Supervisors
Brian Holt, Dan Kilkenny, Susan Pruessing and Nancy Russell. A quorum was declared.
Others in Attendance
County staff: County Administrator Mark W. Luberda; Corporation Counsel/Director of Land Use and
Resource Management (LURM) Michael Cotter; and County Clerk Kimberly Bushey.
On motion by Supervisor Pruessing, second by Supervisor Russell, the agenda was approved with no
withdrawals.
On motion by Supervisor Russell, second by Supervisor Pruessing, the minutes of the March 16, 2020
Executive Committee Meeting were approved.
Public Comment – There was none.
Special Order of Business
 Nominations/Elections of Executive Committee Vice Chair
Chair Weber announced that nominations for the Executive Committee Vice Chairperson were open. On
motion by Supervisor Pruessing, second by Supervisor Russell, Supervisor Dan Kilkenny was
nominated for Executive Committee Vice Chairperson. Chair Weber asked if there were any other
nominations. Hearing none, Supervisor Russell moved to approve Dan Kilkenny as the Executive
Committee Vice Chairperson, second by Supervisor Pruessing. Motion carried 5-0.
 Role of Executive Committee – Sec. 2-131, Walworth County Code of Ordinances
County Administrator Mark W. Luberda spoke briefly regarding the role of the Executive Committee as
indicated in Section 2-131 of the Walworth County Code of Ordinances.
Consent Items – expense/mileage reimbursement claims submitted by:
 Anna Seaver, citizen member on Board of Adjustment, in the amount of $17.83
Supervisor Russell offered a motion, second by Supervisor Pruessing, to approve the expense/mileage
reimbursement claim submitted by Anna Seaver. Motion carried 5-0.
Appointments. Recommendations regarding County Administrator’s nominations:
 Elkhorn Matheson Memorial Library Board – appointment of Debbie Michetti
Supervisor Pruessing offered a motion, second by Supervisor Holt, to approve the appointment of
Debbie Michetti to the Elkhorn Matheson Memorial Library Board. Motion carried 5-0.
 Wisconsin River Rail Transit Commission – appointment of Albert Stanek
Administrator Luberda stated if the Wisconsin River Rail Transit Commission (WRRTC) appointment were to
be approved, it should be contingent upon approval of 11a – Proposed ordinance amending Section 2-167
Relating to Membership on the WRRTC. Supervisor Russell offered a motion, second by Supervisor
Pruessing, to approve the appointment of Albert Stanek to the WRRTC contingent upon approval of
the proposed ordinance amending Section 2-167 of the Walworth County Code of Ordinances. Motion
carried 5-0.
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Walworth County Board of Supervisors
April 27, 2020 Executive Committee Meeting Minutes
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Unfinished Business
 Correspondence from County Board Vice-Chair Jerry Grant regarding County Board election years
Chair Weber briefly summarized correspondence received from Jerry Grant regarding County Board election
years. Administrator Luberda explained the course of action that would need to be taken, should the Executive
Committee and County Board of Supervisors choose to enact a change. Discussion followed. Supervisor Russell
suggested postponing any action on Supervisor Grant’s correspondence and to forward it to the full County
Board, which will allow further discussion by all Supervisors. The Executive Committee requested County Clerk
Kimberly Bushey and Administrative Luberda to provide a packet containing relevant data as to how the process
would be enacted, such as an election timeline with deadline requirements; dates when the salaries are to be set
for the County Board term; a history of contested elections in the past ten years; and potential issues prior to
further discussion by the Executive Committee and/or County Board Supervisors. Supervisor Holt offered a
motion, second by Supervisor Russell, to postpone any action on Supervisor Grant’s correspondence and
for it to be placed on the July Executive Committee agenda along with a packet containing relevant data
relating to the matter. Motion carried 5-0.


St. Croix and Trempealeau County Resolutions regarding Referendum on Creating Non-Partisan
Procedure for Redistricting Plans
Administer Luberda gave a brief overview of the St. Croix and Trempealeau County Resolutions and stated
the content matter included in the two resolutions has previously been addressed by the Walworth County
Board of Supervisors through Res. No. 18-06/17 and Res. No. 34-07/19, which basically contained the same
position and intent without an expiration date. Vice Chair Kilkenny offered a motion, second by
Supervisor Pruessing, to place the resolutions on file. Motion carried 5-0. Holt stated, as a new
Supervisor, he supports the original resolutions. Supervisor Russell stated there will be another opportunity to
vote on resolutions, such as these, at the 2020 Wisconsin Counties Association (WCA) Annual Conference.
 Proposed Ordinance regarding Naming Public Real Property
Administrator Luberda referred to his Memorandum on Page 2 of the packet and briefly explained the purpose
for the proposed ordinance creating sections 16-4, 42-10, and 54-3 of the Walworth County Code of
Ordinances relating to the naming of public real property.
Supervisor Russell offered a motion to approve the proposed ordinance. Motion failed for lack of a
second. Vice Chair Kilkenny expressed concern and spoke briefly regarding the controversies involved with
naming public real property. He stated postponing the proposed ordinance would provide an opportunity for
all County Board Supervisors to review the ordinance and offer comment. Vice Chair Kilkenny offered a
motion to postpone the proposed ordinance at the call of the Executive Committee Chairperson. Motion
failed for lack of a second. Kilkenny suggested discussing the proposed ordinance at the July Executive
Committee meeting, which will coincide with the staggered terms for Supervisors. Vice Chair Kilkenny
offered a motion to postpone the proposed ordinance at the call of the Executive Committee
Chairperson in July, second by Supervisor Russell. Discussion then focused on the need for an ordinance
to exist and the desire to have other Supervisors attend a future Executive Committee meeting in order for
them to provide their input. Kilkenny requested that further information be provided in the form of a
memorandum or packet for the Supervisors to review prior to the meeting. Chair Weber and Administrator
Luberda requested clarification of Kilkenny’s intent, which is to place the proposed ordinance on the July
Executive Committee agenda. Kilkenny confirmed this is his intent. Motion carried 5-0. Supervisor Russell
requested the proposed ordinance be included in the Committee Minutes Packet in full.
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New Business
 Ordinance Amending Section 2-167 of the Walworth County Code of Ordinances Relating to
Membership on the Wisconsin River Rail Transit Commission
Administrator Luberda reminded the Committee they previously approved the appointment of Albert Stanek to
the Wisconsin River Rail Transit Committee (WRRTC) contingent upon approval of the proposed ordinance
amending Section 2-167 of the Walworth County Code of Ordinances Relating to Membership on the
WRRTC. Luberda explained the purpose for the proposed ordinance and stated Mr. Stanek was a former
employee who set up the Shared-Ride Transit Service for Walworth County. Supervisor Holt offered a
motion, second by Supervisor Russell, to approve the proposed ordinance amending Section 2-167 of the
Walworth County Code of Ordinances. Motion carried 5-0.
 Resolution Proclaiming May 17-23, 2020 as Fair Housing Week in Walworth County
Administrator Luberda gave a brief overview of the proposed resolution and stated the resolution indicates
Walworth County’s continued support for Fair Housing. Supervisor Pruessing offered a motion, second by
Supervisor Russell, to approve the proposed resolution. Motion carried 5-0.
Reports/announcements by Chairperson – There was none.
Confirmation of next meeting date and time: The next meeting was confirmed for Monday, May 18, 2020
at 10:00 a.m.
Claims and Litigation
The Committee convened in closed session at approximately 10:42 a.m. on motion and second by Supervisor
Pruessing and Supervisor Russell pursuant to the exemption contained in Section 19.85(1)(g) of the Wisconsin
Statutes, “conferring with legal counsel for the governmental body who is rendering oral or written advice
concerning strategy to be adopted by the body with respect to litigation in which it is or is likely to become
involved,” relative to the items listed below. A roll call vote was conducted and all members present voted
“aye.” County Administrator Mark W. Luberda and Corporation Counsel/Director of Land Use and Resource
Management Michael Cotter remained in closed session.

a) Notice of Motion and Motion for Confirmation of Sheriff’s Sale – Steven Phelps and Leslie Phelps,
Plaintiffs vs. David Hughes, Rebecca Hughes, Walworth County, Walworth County Clerk of
Circuit Court, Lake Como Beach Property Owners Association, Defendants
b) U.S. Bankruptcy – Notice and Request to Modify Confirmed Chapter 13 Plan – William Thomas
LaPlant and Lana Sue LaPlant
The committee reconvened in open session at 10:49 a.m. on motion and second by Vice Chair Kilkenny
and Supervisor Holt.
Vice Chair Kilkenny offered a motion, second by Supervisor Pruessing, to proceed as discussed in
closed session on items a) and b), above herein. Motion carried 5-0.
Adjournment
On motion and second by Vice-Chair Kilkenny and Supervisor Russell, Chair Weber adjourned the
meeting at 10:58 a.m.
_______________________________________________________________________________________
Submitted by Patricia Sommers, Administrative Assistant. Meeting minutes are not considered final until approved by the committee at the
next regularly scheduled meeting.
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DRAFT
ORDINANCE NO. ** – 05/20
CREATING SECTIONS 16-4, 42-10, AND 54-3 OF THE WALWORTH COUNTY CODE OF
ORDINANCES RELATING TO THE NAMING OF PUBLIC REAL PROPERTY
THE WALWORTH COUNTY BOARD OF SUPERVISORS DOES ORDAIN AS FOLLOWS:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

PART I: That Section 16-4 of the Walworth County Code of Ordinances is hereby created to
read as follows:
“Sec. 16-4. Naming procedure, purpose, and policy.
(a) Purpose. The purpose of this section is to establish consistent standards, procedures, and
guidelines for the naming of public highways, public buildings, parks, open spaces, and lands
owned by or under the jurisdiction of Walworth County, including related facilities and
interior roadways (those not part of the public right-of-way system), whether considered in
whole or in part, which hereinafter for the purposes of this Section shall be expressed as
“public real property.” This Section also applies to acceptance of donations which are
contingent upon the naming of any such public real property.
(b) Policy. The naming of public real property shall be the responsibility of the Walworth
County Board of Supervisors upon recommendation by the Executive Committee and
Finance Committee, except the Park Committee and Finance Committee shall provide
recommendation in the case of public real property which is part of the County’s parks
system, and the Public Works Committee and Finance Committee shall provide
recommendation in the case of public highways and interior roadways.
(c) Naming process. The following process shall be followed in the naming of public real
property.
(1) The County Administrator will notify the Executive Committee, Park Committee, or
Public Works Committee, as appropriate, of any proposed naming opportunities or
requests received in writing, which Committee shall conduct at least one public
meeting prior to making a naming recommendation and shall allow for public input at
that meeting.
(2) Prior to submission to the County Board, the Finance Committee shall consider such
naming proposal and submit to the County Board a recommendation considering the
financial implications of such action if it were approved.
(d) Naming criteria. The following types of names shall be deemed suitable for consideration:
(1) Names that describe the geographical location of the public real property, which
includes descriptive names.
(2) Names that describe an outstanding feature of the public real property.
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(3) Names that describe a commonly recognized historical event, group, organization, or
individual (living or deceased), including, but not limited to, those more commonly
associated with events or work at the state or national level.
(4) Name of an individual or organization that contributed significantly to the acquisition
or development of the public real property to be named. This can include either a
deed or substantial monetary contribution, or contribution toward acquisition and/or
development of the public real property (typically not less than 50 percent of the
value of the property of improvements).
(5) Name of an individual who performed outstanding accomplishments for the good of
the County. The quality of the contribution should be considered, along with the
length of service by the individual.
(6) Name of any individual who provided exceptional, exemplary, and/or special service
in the interest of Walworth County. Typically, while serving in a public office serving
Walworth County, public officials should not be considered as a candidate for
naming.
(e) Temporary naming. In the case of a new project, a temporary name will be designated by the
County Administrator for identification during acquisition and/or development of the public
real property. Because temporary designations tend to be retained, the naming process for
new public real property should be carried out as quickly as possible after its acquisition or
development.
(f) Public Real Property renaming.
(1) Renaming public real property should not diminish the original justification for the
name or prior contributors. Renaming will follow the same procedure as naming the
public real property.
(2) Public real property named after individuals shall not be changed for a period of fifty
(50) years, unless it is found that because of the individual's character or other special
circumstances the continued use of their name would not be in the best interest of the
County.
(3) Substantial reconstruction of or addition to public real property, generally exceeding
at least half of the value or size of the public real property, shall be a valid reason for
consideration of renaming and shall be allowed to supersede the time period set forth
in (2) above.
(g) Additional Criteria. The above requirements shall be subject to any requirement of State
statutes and administrative procedures, including those related to public roadways and to
public bodies of water, which bodies of water shall be named or renamed in accordance
requirements of the State of Wisconsin Department of Natural Resources’ Wisconsin
Geographic Names Council.”
PART II: That Section 42-10 of the Walworth County Code of Ordinances is hereby deleted
in its entirety and recreated to read as follows:
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“Sec. 42-10. - Naming procedure, purpose, and policy.
Parks, park lands, and related park facilities, or any portion thereof, shall be named or renamed in
accordance with Section 16-4 of this code.”
PART III: That Section 54-3 of the Walworth County Code of Ordinances is hereby created to
read as follows:
“Sec. 54-3. Naming procedure, purpose, and policy.
Public highways under the jurisdiction of Walworth County and interior roadways (those not part
of the public right-of-way system) owned by Walworth County, shall be named or renamed in
accordance with Section 16-4 of this code, and County Trunk Highway names shall follow the
one-, two-, or three-letters in length designation as prescribed by the State of Wisconsin.”
PART IV: That this ordinance shall become effective upon passage and publication.
PASSED and ADOPTED by the Walworth County Board of Supervisors this 12th day of May
2020.

________________________________
Nancy Russell
County Board Chair

___________________________________
Kimberly S. Bushey
Attest: County Clerk

County Board Meeting Date: May 12, 2020
Action Required:

Majority Vote __ X___

Two-thirds Vote ______

Other ______

Policy and Fiscal Note is attached.
Reviewed and approved pursuant to Section 2-91 of the Walworth County Code of Ordinances:

___________________________________
Michael P. Cotter
Date
Corporation Counsel

Mark W. Luberda
County Administrator

__________________________________
Jessica Conley
Date
Finance Director

Date

If unsigned, exceptions shall be so noted by the County Administrator.
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Ordinance No. ** - 05/20
Fiscal Note and Policy Impact Statement

I.

Title: Creating Sections 16-4, 42-10, and 54-3 of the Walworth County Code of Ordinances
Relating to the Naming of Public Real Property

II.

Purpose and Policy Impact Statement: The purpose of this ordinance amendment is to
create a procedure and policy for the naming of public real property.

III.

Is this a budgeted item and what is its fiscal impact: Passage of this ordinance will not
impact the County budget.

IV.

Referred to the following standing committee(s) for consideration and date of referral:
Committee:

Executive Committee

Date: April 27, 2020

Vote:
County Board Meeting Date: May 12, 2020
Policy and fiscal note has been reviewed and approved as an accurate statement of the probable policy and fiscal
impacts associated with passage of the attached ordinance.

___________________________________
Michael P. Cotter
Date
Corporation Counsel

Mark W. Luberda
County Administrator

____________________________________
Jessica Conley
Date
Finance Director

Date
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Nomination for Committee/Board/Commission Appointment

Committee:

Southeastern Wisconsin Regional Planning Commission (SEWRPC)

Nominee:

Dave Weber

Residence:

Town of Delavan

Submitted by: Mark W. Luberda, County Administrator
Authority:

Section 59.18, Wisconsin Statutes

Who will the nominee replace?

Nancy Russell

When did/does the incumbent’s current term expire?

September 30, 2024

Was this vacancy advertised?

Comment

Upon confirmation, Mr. Weber would fill the unexpired term of Nancy Russell,

which will expire on September 30, 2024.

For incumbents, committee attendance, if known:
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DRAFT
ORDINANCE NO. ** – 06/20
CONFIRMING SPECIAL AUTHORITY FOR 2020 TO ENABLE CONTINUED RESPONSE
TO AND MANAGEMENT OF OPERATIONS DURING THE COVID-19 PANDEMIC BY
EXTENDING CERTAIN AUTHORIZATION AS APPROVED WITHIN THE RESOLUTION
FOR A DECLARATION OF EMERGENCY AS APPROVED MARCH 19, 2020

1
2
3
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5
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7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
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38

WHEREAS, the World Health Organization (WHO) designated the 2019 novel Coronavirus
(“COVID-19”); outbreak as a Public Health Emergency of International Concern; the United States
Health and Human Services Secretary Alex M. Azar II declared a Public Health Emergency for the
entire United States to aid the nation’s health care community in responding to COVID-19; and the
Governor of Wisconsin previously declared a State of Emergency; and,
WHEREAS, the Walworth County Board of Supervisors previously issued Resolution No. 10203/20, Declaring a State of Emergency in Walworth County as a Result of the COVID-19 Virus,
which declaration is scheduled to expire at the end of business on June 17, 2020; and,
WHEREAS, COVID-19 remains an active, contagious, and, at times, fatal respiratory disease that
the State and Federal resources have been unable to accurately predict, project, or curtail, and it,
therefore, demands continued diligence and responsiveness to help provide for the protection of the
employees and residents of Walworth County and to help protect and support our provision of
governmental services; and,
WHEREAS, certain actions initiated under the Declaration of Emergency, which authority to
continue will expire with the expiration of the declaration, warrant continuation while the County
continues to adapt to and manage within the existing pandemic.
THE WALWORTH COUNTY BOARD OF SUPERVISORS DOES ORDAIN AS FOLLOWS:
PART I: That Section 2-69 of the Walworth County Code of Ordinances is hereby created to
read as follows:
“Sec. 2-69. Remote participation in meetings by electronic means.
(a) The purpose of this section is to establish a policy for 2020 that allows for remote
participation in meetings as a temporary response to the COVID-19 pandemic anticipating
and following expiration of the Declaration of Emergency pertaining to the pandemic.
(b) During 2020, the Walworth County Board of Supervisors, and any committee, board,

agency, or other similar such group that is charged with advising or reporting to the
County Board of Supervisors, may provide for remote participation by members in any
meeting by electronic means provided the meeting is properly noticed and conducted in
accordance with Wisconsin statutes, unless otherwise specifically noted on the published
agenda.”
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PART II: That Section 15-11 of the Walworth County Code of Ordinances is hereby created
to read as follows:
“Sec. 15-11. Special authority for 2020 to enable continued response to and management of
Human Resources operations during the COVID-19 pandemic by extending certain
authorizations as initially approved within the resolution for a declaration of emergency as
approved March 19, 2020.
(a) The purpose of this section is to establish a temporary ordinance for 2020, except where
additional time is specifically noted, that allows for continued, flexible administration of
Human Resources policies to provide greater protection to employees, with the benefit of
protecting and supporting our provision of governmental services, while providing a
temporary response to the COVID-19 pandemic anticipating and following expiration of the
Declaration of Emergency pertaining to the pandemic.
(b) Notwithstanding the provisions otherwise set forth in this Chapter and with the intent to

coordinate with the existing statutory authority of the County Administrator, the
following authorizations are adopted for 2020.
(1) Departments may employ modified work schedules to enhance social distancing as
authorized by the County Administrator in a manner and form as he shall determine is
appropriate.
(2) Departments may employ remote working / telecommuting to enhance social
distancing as authorized by the County Administrator in a manner and form as he
shall determine is appropriate.
(3) Appropriate “Return to Work” and workplace guidelines will be administered by the
County Administrator under his authority and in consultation with Public Health.
(4) The County Administrator may reassign essential and non-essential staff for the
purpose of addressing pandemic-related circumstances without immediate regard to
the budgetary assignment of the position but shall periodically report such instances
to the Human Resources Committee and, where applicable, subject to the concurrence
of the statutorily elected officer. Inherent in this authorization is the understanding
that reassignment may incorporate additional hours, overtime, or the continuation of
employment term as in the case of Teachers Aides who have been reassigned.
(5) STO accrual caps shall remain increased by 80 hours from the STO accrual caps
identified elsewhere in this Chapter and an individual may continue to accrue up to
said amount through any pay period paid out on or before August 7, 2020; however,
after that date, once an employee falls below the STO accrual caps identified
elsewhere in this Chapter, the employee shall not be allowed to again exceed the cap
and all amounts accrued above the STO accrual caps identified elsewhere in this
Chapter shall be used prior to June 4, 2021or they shall be forfeited. Increased
vacation accrual caps for the Walworth County Deputy Sheriffs Association (Article
10.01 of the collective bargaining agreement) shall be administered similarly, as
determined solely by the County Administrator.
(6) The 60-day waiting period for PTO for new hires hired through December 31, 2020
shall be waived.
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(7) The County Administrator may amend or suspend leave benefit policies as set forth in
the Walworth County Code of Ordinances to address or implement the authority
provided for herein or allowed by any state or federal options and mandates related to
COVID-19, such as but not limited to the Families First Coronavirus Response Act
and the State of Wisconsin Act 185 and COVID-19-related Executive Orders. As
examples, allowing for negative STO balances (or vacation as in the union example
described above) resolved prior to June 4, 2021, and a continuation or restatement of
Administrative Procedure 4-493, “The Families First Coronavirus response Act
Emergency for 2020, Including the Emergency Family and Medical Leave Expansion
Act and Emergency Paid Sick Leave Act: Emergency Policy,” are reasonable and
appropriate applications of this authority.”
PART III: That Section 30-35 (a) (5) of the Walworth County Code of Ordinances is hereby
created to read as follows:
“(5) In order to establish an ordinance for 2020 that allows for certain timely budget amendments as
a temporary response to the COVID-19 pandemic anticipating and following expiration of the
Declaration of Emergency pertaining to the pandemic and notwithstanding the remaining portions of
this subsection, the $312,500 amendment authorized in the Emergency Declaration remains
authorized; the County Administrator and Finance Director may approve budget amendments up to
$250,000 to incorporate any state or federal grants provided to address COVID-19 in any manner;
and the County Board Chair or the Finance Committee may approve an amendment for a second
transfer of General fund available balance, for an additional $312,500, which action shall be
subsequently reported to the County Board.”
PART IV: That Section 15-707 (b) of the Walworth County Code of Ordinances is hereby
amended as follows (additions are underlined; deletions are shown in strike-through text):
“(b) The County Administrator may authorize and publicly announce that certain County operations
and facilities, or parts thereof, are temporarily closed or subject to restricted access due to severe
weather or other emergency conditions, which emergency conditions may include, but are not
limited to, isolated or ongoing public health circumstances.”
PART V: That this ordinance shall become effective upon passage and publication.
PASSED and ADOPTED by the Walworth County Board of Supervisors this 9th day of June 2020.

________________________________
Nancy Russell
County Board Chair

___________________________________
Kimberly S. Bushey
Attest: County Clerk

County Board Meeting Date: June 9, 2020
Action Required:

Majority Vote __ ___

Two-thirds Vote

X

Other ______
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Policy and Fiscal Note is attached.
Reviewed and approved pursuant to Section 2-91 of the Walworth County Code of Ordinances:

___________________________________
Michael P. Cotter
Date
Corporation Counsel

Mark W. Luberda
County Administrator

__________________________________
Jessica Conley
Date
Finance Director

Date

If unsigned, exceptions shall be so noted by the County Administrator.
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Ordinance No. ** - 06/20
Fiscal Note and Policy Impact Statement

I.

Title: Confirming Special Authority for 2020 to Enable Continued Response to and
Management of Operations During the COVID-19 Pandemic by Extending Certain
Authorization as Approved within the Resolution for a Declaration of Emergency as
Approved March 19, 2020

II.

Purpose and Policy Impact Statement: The purpose of this ordinance is to establish a
temporary ordinance for 2020, except for limited exceptions where additional time is
specifically noted, that carries forward through 2020 important operational provisions that
were established in by the Declaration of Emergency as approved March 19, 2020. This
ordinance affects County operations and does not affect private sector operations.
The Emergency Declaration expires June 17, 2020, while the COVID-19 pandemic remains
very much active. As such the Ordinance carries forward the authority for remote
participation in meetings, enhanced facilities management, related budget amendments and
grant acceptance, and continued, flexible administration of Human Resources policies to
provide greater protection to employees, with the benefit of protecting and supporting our
provision of governmental services. This provides a response for 2020 to the COVID-19
pandemic anticipating and following expiration of the Declaration of Emergency pertaining
to the pandemic. It will provide additional time to evaluate and respond to the ongoing
pandemic.

III.

Is this a budgeted item and what is its fiscal impact: The pandemic was not anticipated,
but use of general fund available fund balance was authorized for non-recurring
expenditures. $312,500 of the fund balance was made available by the emergency
declaration, with an additional $312,500 made more readily available. A variety of state and
federal funding programs to offset expenditures have been initiated, but many of them are
still waiting for clarification and distribution. As such, it is very difficult to determine the net
fiscal impact of this ordinance since there are still far too many unknowns.

IV.

Referred to the following standing committee(s) for consideration and date of referral:
Committee:

Executive Committee

Date: May 18, 2020

Human Resources Committee

Date: May 20, 2020

Finance Committee

Date: May 21, 2020

Vote:
Committee:
Vote:
Committee:
Vote:

Page 16 of 79

County Board Meeting Date: June 9, 2020
Policy and fiscal note has been reviewed and approved as an accurate statement of the probable policy and fiscal
impacts associated with passage of the attached ordinance.

___________________________________
Michael P. Cotter
Date
Corporation Counsel

Mark W. Luberda
County Administrator

____________________________________
Jessica Conley
Date
Finance Director

Date
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DRAFT
Resolution No. ** - 06/20
Submitting Certain Advisory Resolutions to the Wisconsin Counties Association to be
Included in its Platform
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Moved/Sponsored by: Executive Committee
WHEREAS, at its annual conference, the Wisconsin Counties Association (WCA) seeks input
from its member counties in order to establish its platform; and,
WHEREAS, during the course of the year, the Walworth County Board of Supervisors has
adopted certain advisory resolutions on various legislative topics of statewide concern; and,
WHEREAS, the Executive Committee reviewed these resolutions and other issues of statewide
concern and recommends inclusion of the attached Resolutions in the Wisconsin Counties
Association platform.
NOW, THEREFORE, BE IT RESOLVED that the Walworth County Board of Supervisors
hereby encourages the WCA to include the attached positions in its platform.

Nancy Russell
County Board Chair

Kimberly S. Bushey
County Clerk

County Board Meeting Date: June 9, 2020
Action Required:

Majority Vote

X

Two-thirds Vote ______

Other ______

Policy and Fiscal Note is attached.
Reviewed and approved pursuant to Section 2-91 of the Walworth County Code of Ordinances:

____________________________
Michael P. Cotter
Date
Corporation Counsel

Mark W. Luberda
County Administrator

_____________________________
Jessica Conley
Date
Finance Director

Date

If unsigned, exceptions shall be so noted by the County Administrator.

1
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Policy and Fiscal Note
Resolution No. ** - 06/20

I.

Title: Submitting Certain Advisory Resolutions to the Wisconsin Counties Association
to be Included in its Platform

II.

Purpose and Policy Impact Statement: The purpose of this resolution is to request the
WCA to include certain positions in its platform.

III.

Budget and Fiscal Impact: Passage of this resolution will have no impact on the
County budget.

IV.

Referred to the following standing committees for consideration and date of
referral:
Committee:

Executive Committee

Meeting Date: May 18, 2020

Vote:
County Board Meeting Date: June 9, 2020
Policy and fiscal note has been reviewed and approved as an accurate statement of the probable policy and fiscal
impacts associated with passage of the attached resolution.

___________________________________
Michael P. Cotter
Date
Corporation Counsel

Mark W. Luberda
County Administrator

____________________________________
Jessica Conley
Date
Finance Director

Date

2
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Resolution No. 34 - 07119
Urging the State Legislature to Create a Nonpartisan Procedure for the Preparation of
Legislative and Congressional Redistricting Plans
1

Moved/Sponsored by: Executive Committee

2
3
4
5
6

WHEREAS, currently under the State Constitution, the Legislature is directed to redistrict
legislative districts according to the number of inhabitants at its next session following the
decennial federal census by the majority party; and at the same intervals, the Legislature also
reapportions congressional districts pursuant to Federal law; and,

7

8
9
10

WHEREAS, legislative and congressional redistricting plans enacted pursuant to this procedure
are used to elect members of the Legislature and members of Congress in the fall of the second
year following the year ofthe census; and,

11

12
13

14
15
16
17
18
19

20
21

22
23
24

WHEREAS, historically, legislative and congressional plan in Wisconsin have been subject to
partisan influence that put the desires of politicians ahead ofthe electoral prerogative ofthe
people; and,
WHEREAS, the 2011 process to draw the maps and fight litigation contesting those maps cost
taxpayers near!y $1.9 million; and,
WHEREAS, redistricting to achieve partisan gains is improper, whether it is done by
Republicans or Democrats.
NOW, THEREFORE, BE IT RESOLVED that the Walworth County Board of Supervisors
insists upon the creation of a nonpartisan procedure for the preparation of legislative and
congressional redistricting plans.

25
26

27
28
29
30
31

32
33
34
35

BE IT FURTHER RESOLVED that the process promotes more accountability, transparency,
and prohibits the consideration of voting patterns, party information and incumbent's residence
information or demographic information in drawing the maps, except as necessary to ensure
minority participation as required by the United States Constitution.
BE IT FURTHER RESOLVED that the County Clerk is hereby directed to forward a copy of
this resolution to the Governor ofthe State of Wisconsin, the Wisconsin Counties Association,
the Wisconsin Towns Association, the Wisconsin League of Municipalities and all State
As mo and Senators representing Walworth County.

36
37
38

39
40
41
42

County Board Meeting Date: July 9,2019

ThiS~lut~ordinance

was:

~~: Roll Cal1/U.C.~
Rejected/Referred/Laid Over
Ayes:

Date

Noes:

Absent:

\"~~/~Ol~
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1

Action Required:

Majority Vote

x

Two-thirds Vote - - -

_-=-=-_

Other - - -

Policy and Fiscal Note is attached.
Reviewed and approved pursuant to Section 2-91 of the Walworth County Code of Ordinances:

DavicQ~:::f '1 b t-£~:jt9

~ /l.v.L

6J/n

NICO e Ande~
Date
Deputy County Administrator - Finance

County Administrator/Corporation Counsel

If unsigned, exceptions shall be so noted by the County Administrator.

2

Page 24 of 79

Resolution No. 39-07/19
Supporting Budget Priorities to Improve Local Land and Water Resources
1
2
3
4
5
6
7
8
9
10
11
12
13
14

15
16
17

18
19
20
21
22
23
24

Moved/Sponsored by: Land Conservation Committee
WHEREAS, County Land and Water Conservation Departments Provide boots-on-the-ground
technical assistance as trusted advisers to farmers and other landowners, helping them meet
mutually agreed-upon and reasonable state conservation standards, while achieving other local
business or land management objectives; and,
WHEREAS, County Land and Water Conservation Departments are a proven asset in getting
common-sense conservation onto working lands, increasing farm profitability and protecting
water quality at the same time; and,
WHEREAS, County Land and Water Conservation Departments do critical work on a variety of
conservation issues such as: groundwater and drinking water protection, reducing polluted runoff
from agricultural and urban areas, shoreland restoration, lake management planning, invasive
species control, and much more; and,
WHEREAS, County Land and Water Conservation Departments have proven to be a cost
effective investment, as the impact of state funding is multiplied several times over though
collaboration with federal and private dollars - getting conservation on the land while enhancing
local economies; and,
WHEREAS, Conservation efforts help reduce runoffto our state's waterways, reducing
pollutants such as nutrients that lead to harmful algae blooms and result in reduced recreational
opportunities that our state's economy relies on; and

25
26
27
28
29
30

WHEREAS, Contaminated drinking water is a growing crisis, especially in rural Wisconsin.
Just under 4 million Wisconsinites-families, businesses, farms, and schools-get their drinking
water from groundwater aquifers and over 25% ofthe State's residents drink water from private
wells, which do not have the same protections as public (municipal) wells, nor are their sources
of groundwater adequately understood; and

31

32
33
34
35
36

NOW, THEREFORE, BE IT RESOLVED that the Walworth County Board of Supervisors
strongly urges the Wisconsin Legislature to restore conservation funding to the Statutory level
set by Wisconsin State Statutes Section 92.14, increasing annual county conservation staffing
and support grants from $9 million to $12.4 million and bonding cost-share grants for
conservation projects from $3.5 million to $5 million; and

37

38
39
40

NOW, THEREFORE, BE IT RESOLVED that the Walworth County Board of Supervisors
strongly urges the Wisconsin Legislature to restore $150,000 annually to support the Wisconsin
Geological and Natural History Survey; and,

41
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1
2
3
4
5
6
7
8
9
10
11
12

BE IT FURTHER RESOLVED that the Walworth County Clerk is hereby directed to forward
a copy of this resolution to the Governor of the State of Wisconsin, State legislators representing
Walworth County, and the Wisconsin Counties Association.

County Board Meeting Date:
Action Required:

Majority Vote

X

Two-thirds Vote - - -

Other - - -

Policy and Fiscal Note is attached.
Reviewed and approved pursuant to Section 2-91 of the Walworth County Code of Ordinances:

l1. ~t~x..

David A. Bred
/Date
County Administrator/Corporation Counsel

(p.~WJ<t

Nicole Andersen
Date
Deputy County Administrator - Finance

Ifunsigned, exceptions shall be so noted by the County Administrator.

rdinance was:
r\CJopted'~'--R~ll call/U.C.~

Rejected/Referred/Laid Over
Ayes:

Noes:

Absent:

Date~
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No.___________

In the Supreme Court of Wisconsin
JERÉ FABICK AND LARRY CHAPMAN,
Petitioners,
v.
ANDREA PALM, JULIE WILLEMS VAN DIJK, NICOLE SAFAR, IN THEIR OFFICIAL
CAPACITIES AS EXECUTIVES OF WISCONSIN DEPARTMENT OF HEALTH SERVICES; JOSH
KAUL, IN HIS OFFICIAL CAPACITY AS ATTORNEY GENERAL OF WISCONSIN; DAVID ERWIN,
IN HIS OFFICIAL CAPACITY AS CHIEF OF THE WISCONSIN STATE CAPITOL POLICE; DAVID
MAHONEY, IN HIS OFFICIAL CAPACITY AS SHERIFF OF DANE COUNTY, WISCONSIN;
ISMAEL OZANNE, IN HIS OFFICIAL CAPACITY AS DISTRICT ATTORNEY OF DANE COUNTY,
WISCONSIN; ERIC SEVERSON, IN HIS OFFICIAL CAPACITY AS SHERIFF OF WAUKESHA
COUNTY, WISCONSIN; SUSAN OPPER, IN HER OFFICIAL CAPACITY AS THE DISTRICT
ATTORNEY OF WAUKESHA COUNTY, WISCONSIN; KURT PICKNELL, IN HIS OFFICIAL
CAPACITY AS SHERIFF OF WALWORTH COUNTY; AND ZEKE WIEDENFELD, IN HIS OFFICIAL
CAPACITY AS DISTRICT ATTORNEY OF WALWORTH COUNTY, WISCONSIN.
Respondents.
____________________
EMERGENCY PETITION FOR ORIGINAL ACTION
____________________
Charles J. Cooper*
Adam P. Laxalt*
Vincent J. Colatriano*
Harold S. Reeves*
John D. Ohlendorf*
COOPER & KIRK, PLLC
1523 New Hampshire Ave., NW
Washington, DC 20036
(202) 220-9600
(202) 220-9601 (Fax)
ccooper@cooperkirk.com

Matthew M. Fernholz
Counsel of Record
CRAMER, MULTHAUF, &
HAMMES, LLP
1601 East Racine Ave.,
Ste. 200
P.O. Box 558
Waukesha, WI 51387
(262) 542-4278
(262) 542-4270 (Fax)
mmf@cmhlaw.com

Counsel for Petitioners
*Applications to appear pro hac vice forthcoming.
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EMERGENCY PETITION FOR ORIGINAL ACTION
Petitioners, by their attorneys, respectfully and urgently petition the
Wisconsin Supreme Court, pursuant to Wisconsin Statutes § 809.70 and Article VII, Section 3(2) of the Wisconsin Constitution, to take original jurisdiction of this action against Respondents seeking to vindicate Petitioners’
rights under the Wisconsin Constitution.
ISSUES PRESENTED
I.

Whether Emergency Order 28 (“EO 28” or the “Order”) issued

by Respondent Palm on April 16, 2020 infringes upon Petitioners’ rights to
freedom of worship and liberty of conscience protected under Article I, Section 18 of the Wisconsin Constitution.
II.

Whether the Order infringes upon Petitioners’ rights to free-

dom of speech and assembly protected under Article I, Sections 3 and 4 of
the Wisconsin Constitution.
III.

Whether the Order infringes upon Petitioners’ right to travel as

protected under the Wisconsin Constitution.
IV.

Whether this Court should issue an order enjoining operation

and enforcement of those provisions of the Order that infringe upon Petitioners’ rights under the Wisconsin Constitution.

1
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INTRODUCTION
Petitioners come before this Court to vindicate the principle that even
in times of crisis, and perhaps especially then, the rights and freedoms protected by the Wisconsin Constitution are worthy of protection. The Court is
obviously aware of the current public health crisis that grips the Nation. No
one doubts the seriousness of the COVID-19 pandemic, or that it poses lifeand-death risks to Wisconsin’s citizens, especially those who are elderly or
otherwise infirm. But the actions Respondents have taken to combat those
risks, no doubt in good faith, have gone too far, needlessly infringing our
most basic constitutional liberties—to an extent that is without precedent and
that would have been virtually unimaginable in a free society just two months
ago. The Emergency Order Respondents have promulgated and enforced, EO
28, includes restrictions that are simply irreconcilable with the founding constitutional commitments of this State:
 The Order imposes a discriminatory nine-person cap on gatherings for
religious worship, even as it allows numerous other similar activities
to take place without any similar numerical restriction.
 The Order effectively bans any political gatherings, of any number, at
any time, and in any place—including political protests, rallies,
demonstrations, and even two neighbors sitting down at opposite ends
of a park bench to talk politics.

2
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 The Order imposes a form of modified house arrest on every Wisconsin resident, forbidding the exercise of the most basic liberty imaginable—a liberty that is a necessary predicate of virtually every other
constitutional right: the freedom to simply leave one’s home and
travel about on public roads and in public spaces (or even walk next
door to visit a neighbor without ever utilizing public thoroughfares).
Restrictions as profound and intrusive as these must be subjected to the most
rigorous level of constitutional scrutiny. But as discussed in detail in our supporting brief, these restrictions cannot survive even basic scrutiny. Once
again: Petitioners do not question the seriousness of the present health crisis,
or the weight of the State’s interest in dealing with it. But the inexplicable
lines drawn and distinctions made in the Order that Respondents have promulgated in response to the epidemic refute any contention that these constitutional infringements are the least restrictive means, or even sensible means,
of combatting the virus.
The State has the unquestioned authority—and duty—to implement
reasonable measures to stem the tide of the COVID-19 epidemic. But even a
public health crisis does not give the State executive authorities license to
impose measures that are arbitrary and irrational, or that patently violate our
most sacred constitutional rights. This Court should exercise original jurisdiction and grant an injunction.

3
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STATEMENT OF FACTS
1.

Petitioner Jeré C. Fabick is a resident of Waukesha County,

Wisconsin.
2.

Petitioner Larry Chapman is a resident of Walworth County,

Wisconsin. Petitioner Chapman is a Christian and a member of Lakewood
Baptist Church, located in Pewaukee, Wisconsin, and regularly attended
Sunday worship there before the COVID-19 pandemic.
3.

Respondent Andrea Palm is the Secretary-Designee of the

Wisconsin Department of Health Services (“DHS”). Her office is located at
1 West Wilson Street, Madison, Wisconsin, 53703.
4.

Respondent Julie Willems Van Dijk is the Deputy Secretary of

DHS. Her office is located at 1 West Wilson Street, Madison, Wisconsin,
53703.
5.

Respondent Nicole Safar is an executive at DHS. Her office is

located at 1 West Wilson Street, Madison, Wisconsin, 53703.
6.

Respondent Josh Kaul is the Attorney General of Wisconsin.

He is the chief law officer in the State of Wisconsin and directs and supervises the Wisconsin Department of Justice. His mailing address at the Wisconsin Department of Justice is PO Box 7857, Madison, Wisconsin, 53707.

4
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7.

Respondent David Erwin is the Chief of the Wisconsin State

Capitol Police. The Capitol Police has statewide jurisdiction. Among its
duties, in addition to law enforcement, are the protection of State property
and the issuance of permits for demonstrations and other public gatherings
on State property, including but not limited to the grounds of the State Capitol. The headquarters of the Capitol Police are located at 17 W. Main Street,
Madison Wisconsin, 53703.
8.

Respondent David Mahoney is the Sheriff of Dane County,

Wisconsin, the largest law enforcement agency in Dane County, and the
fourth largest in the State. The Dane County Sheriff’s office is located at 115
W. Doty Street, Madison, Wisconsin, 53703.
9.

Respondent Ismael Ozanne is the District Attorney of Dane

County, Wisconsin. His office is responsible for, among other things, prosecuting crimes committed within Dane County. His office is located at 215
S. Hamilton Street, Madison Wisconsin, 53703.
10.

Respondent Eric Severson is the Sheriff of Waukesha County,

Wisconsin. The Waukesha County Sheriff’s office is located at 515 W. Moreland Boulevard, Waukesha, Wisconsin, 53188.

5
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11.

Respondent Susan Opper is the District Attorney of Waukesha

County, Wisconsin. Her office is responsible for, among other things, prosecuting crimes committed within Dane County. Her office is located at 515
W. Moreland Boulevard, Waukesha, Wisconsin, 53188.
12.

Respondent Kurt Picknell is the Sheriff of Walworth County,

Wisconsin. The Walworth County Sheriff’s office is located at 1770 County
Road NN, Elkhorn, Wisconsin, 53121.
13.

Respondent Zeke Wiedenfeld is the District Attorney of Wal-

worth County, Wisconsin. His office is responsible for, among other things,
prosecuting crimes committed within Walworth County. His office is located at 1800 County Trunk NN, Elkhorn, Wisconsin, 53121.
14.

In February 2020, the novel coronavirus COVID-19 began

spreading within the United States.
15.

Beginning in March 2020, the Governor and several State

agencies have issued multiple orders addressing aspects of the State’s response to the coronavirus pandemic. As relevant here, on March 12, Governor Evers issued Executive Order 72 which, among other things, declared the
existence of a public health emergency in the State, designated DHS as the
“lead agency” to respond to that emergency, and directed DHS “to take all

6
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necessary and appropriate measures to prevent and respond to incidents of
COVID-19 in the State.”
16.

Respondent Palm has since issued a series of orders addressing

the COVID-19 pandemic. One of those orders, Emergency Order 12 (EO
12), was issued on March 24, 2020 (Petitioners’ Appendix (“Pet. App.”) 3).
This so-called “Safer at Home Order” imposed sweeping restrictions on all
individuals and most businesses within the State, and included (as discussed
more fully below in connection with its successor order) provisions (1) severely limiting religious gatherings, (2) banning virtually all public and private gatherings of any nature, and (3) ordering, with limited exceptions, all
individuals to stay at home and to cease all non-essential travel. EO 12 became effective on March 25, and by its terms was to remain in effect until
April 24 “or until a superseding order [was] issued.” EO 12 § 20 (Pet. App.
18).
17.

EO 12’s sweeping restrictions have had devastating impacts on

the State’s economy and on almost every facet of the everyday lives and livelihoods of its citizens and residents.
18.

Although Petitioners had serious concerns about the impacts of

the restrictions imposed by EO 12, and about EO 12’s impingement upon

7
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their and others’ constitutional rights and freedoms, the expressly-limited
(30-day) duration of the order led Petitioners to decide against challenging
the constitutionality of the order’s restrictions at that time.
19.

However, on April 16, 2020, Respondent Palm issued Emer-

gency Order 28 (“EO 28” or the “Order”). This Order, which became effective at 8:00 a.m. on April 24, reimposed virtually all of the restrictions originally imposed by EO 12, and extended those restrictions for at least another
month (until May 26). EO 28 § 21 (Pet. App. 39). Thus, by the end of the
Order’s stated period of effectiveness, the core restrictions in the Order will
have been in effect throughout the State for more than 60 days. Notably,
Respondents have provided no assurances that they will not extend those restrictions again at the end of the May, and indeed, all indications suggest that
the Order will likely be extended in substantially its current form.
20.

As noted, the Order’s restrictions touch upon nearly every facet

of public and private life in Wisconsin. And the Order provides (as did EO
12) that its restrictions are enforceable “by any local law enforcement official,” and that any violations or obstructions of its provisions are punishable
as crimes by fine (up to $250), imprisonment (up to 30 days), or both. EO
28 § 18 (Pet. App. 39). As relevant to this petition and motion, and as

8
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described more fully in the succeeding paragraphs, the Order severely restricts, on pain of criminal penalty, the exercise of several rights and freedoms:
21.

Restrictions on “religious entities”: Although religious fa-

cilities and gatherings are designated by the Order as “essential” business
activities that are allowed to continue, they are subject to special restrictions
not applicable to any other essential activities. In particular, the Order decrees that all religious services and gatherings, including weddings and funerals, “shall include fewer than 10 people in a room or confined space at a
time.” EO 28 § 13(h) (Pet. App. 32). This nine-person limit on religious
gathering applies regardless of the size of the religious facility in question or
the nature of the religious practice at issue, and regardless of whether that
practice can be performed in accordance with masking practices and with the
social distancing requirements that are generally imposed to minimize the
risk of transmission of the virus. Again, EO 28 does not impose a nine-person
quota on any other establishment or activity in Wisconsin.
22.

Restrictions on speech and assembly: The Order flatly pro-

hibits “[a]ll public and private gatherings of any number of people that are
not part of a single household or living unit,” other than for “the limited

9
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purposes expressly permitted in this Order.” EO 28 § 3 (Pet. App. 23). Notably, the “expressly permitted” purposes do not include the exercise of such
core liberties as the right to assemble for purposes of political speech, or to
protest government action (including, for example, to protest the Order itself).
23.

Restrictions on travel: The Order imposes sweeping and un-

precedented restrictions on freedom of movement. Thus, its very first section
provides that “[a]ll individuals present within the State of Wisconsin are ordered to stay at home or at their place of residence,” with certain limited
specified exceptions. EO 28 § 1 (Pet. App. 20) (emphasis added). Section 5
of the Order reinforces Section 1 by providing that “[a]ll forms of travel”
other than “essential travel” are flatly “prohibited.” EO 28 § 5 (Pet. App.
25). “Essential” travel allowed under these provisions is defined to cover
travel for essential business operations and governmental functions, certain
defined “essential activities” (such as activities essential to health and safety,
to obtain necessary supplies and services, to engage in certain outdoor activities, and to take care of others), and certain designated “special situations”
(such as healthcare and human service operations and work relating to “essential” infrastructure). EO 28 §§ 1, 15 (Pet. App. 21, 37). Essential travel

10
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is also defined to include travel to care for certain vulnerable persons, travel
to or from educational institutions for certain limited purposes, travel for a
Wisconsin resident to return from outside the jurisdiction and for non-residents to return to residences outside Wisconsin, and travel required by law
enforcement or court order. EO 28 § 15 (Pet. App. 37–38). All other travel,
regardless of its purpose and regardless of whether it can be accomplished
without significant risk of transmission of the virus, is prohibited under the
Order.
24.

On April 20, Respondent Palm issued another order, Emer-

gency Order 31 (“EO 31”), titled the “Badger Bounce Back,” which announced the “phased approach” the State would employ “to re-opening its
economy and society” over some unannounced and undetermined period of
time. EO 31 § 1 (Pet. App. 41–42). EO 31 accorded to DHS itself the power
to determine when it was appropriate to “progress” from one “phase” of reopening to the next. EO 31 § 2 (Pet. App. 42). Significantly, EO 31 makes
clear that nothing in it “modifies, alters, or supersedes” EO 28 or the restrictions imposed by that Order. EO 31 § 5 (Pet. App. 43).
25.

EO 31 does contemplate that DHS may issue additional orders

“reducing restrictions” imposed by other orders as circumstances warrant.

11
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Although DHS has since issued at least one order slightly relaxing some of
the restrictions imposed by the Order,1 it has not to date issued any order
significantly “reducing” any of the restrictions that are the subject of this
Petition, and it has not suggested that any such orders are forthcoming.
26.

Petitioner Chapman is a member of Lakewood Baptist Church

in Pewaukee Wisconsin; he regularly attended Sunday worship at Lakewood,
before the present epidemic. Because of EO 28, Lakewood is no longer able
to hold regular, in-person Sunday worship. Like many other places of worship, Lakewood has worked hard to make a variety of “virtual” worship opportunities and resources available during the pandemic. But while Mr.
Chapman is grateful for those opportunities, in his faith, they are not an adequate substitute for in-person, corporate worship with the body of other believers at Lakewood. Mr. Chapman believes that Scripture calls for regular
in-person worship, not regular worship at home in front of the computer.
Moreover, Lakewood’s worship services regularly include the celebration of
Holy Communion, and that simply cannot take place in a “virtual” setting.
Further still, Mr. Chapman is concerned that many of the more elderly

1

See, e.g., Emergency Order 34 (issued April 27, 2020) (Pet. App. 44) (allowing
certain “curb-side” activities for some businesses, rentals of certain types of recreational
equipment, and the reopening of some types of car washes).
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members of his congregation are unable to access and utilize the “virtual”
worship resources Lakewood has provided. For these reasons, Mr. Chapman
wishes and intends to attend public, in-person, corporate worship at Lakewood again, as called for by Scripture, as soon as it is possible. Average
attendance at one of Lakewood’s Sunday services before the pandemic, was
about 500 believers; but Lakewood could easily hold smaller services, with
individuals and family groups maintaining social distance and abiding by all
leading masking and other public-health safeguards, during the pandemic.
27.

As noted, Petitioner Fabick is a long-time resident of Wiscon-

sin who lives in Waukesha County. The Order has had a significant impact
on his exercise and enjoyment of his rights and freedoms, including but not
limited to his rights of free speech and assembly and his right to travel. He
has been very concerned and alarmed about the wisdom and legality of many
of the actions taken by Respondents in response to the pandemic, and wishes
to engage in peaceful protest with respect to those and other actions and policies of the State. In fact, were it not for the provisions of the Order prohibiting all public gatherings and all non-essential travel, Petitioner Fabick
would have traveled to Madison to join in the protest held there on April 24.
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STATEMENT OF THE RELIEF SOUGHT
Petitioners respectfully request that this Court issue an order immediately and permanently enjoining enforcement of the following provisions of
Emergency Order 28, and any other provisions of that Order to the extent
they are related to the implementation, interpretation, or enforcement of such
provisions:
(1)

The provision of Section 13(h) of the Order limiting religious

gatherings to fewer than ten people in a room or confined space;
(2)

The provision of Section 3 of the Order prohibiting all public

and private gatherings of any number of people that are not part of a single
household or living unit;
(3)

The provision of Section 1 of the Order ordering all individuals

present within Wisconsin to stay at home or at their place of residence;
(4)

The provision of Section 5 of the Order prohibiting all forms

of travel;
(5)

The provision of Section 18 of the Order to the extent it author-

izes enforcement by law enforcement officials of those aspects of the Order
that have been enjoined.
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Any order issued by the Court should provide that nothing in it should
be construed to enjoin enforcement of Social Distancing Requirements as
defined under Section 16 of the Order or to preclude application of such Social Distancing Requirements or other general reasonable risk-mitigation
measures to activities allowed to resume as a result of this injunction.
The Court’s order should direct Respondent Palm to issue an order or
other guidance advising law enforcement officials that they shall not enforce
those provisions of the Order whose enforcement has been enjoined while
this Court’s injunction remains in effect.
The Court should issue a declaration that the above-referenced provisions of the Order are unconstitutional and unenforceable, and it should issue
any other relief that it considers just and proper.
Finally, the Court should award such other and further relief as is just
and proper, including, without limitation and to the extent available, Petitioners’ reasonable costs and attorneys’ fees.
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STATEMENT OF REASONS WHY THE COURT
SHOULD TAKE JURISDICTION
The matters raised by this Emergency Petition and Motion satisfy the
criteria for this Court’s exercise of its original jurisdiction under Article VII,
Section 3 of the Wisconsin Constitution. There can be no legitimate dispute
that this is an “exceptional case[] in which a judgment by the court [would]
significantly affect[] the community at large.” Wisconsin Professional Police Ass’n v. Lightbourn, 2001 WI 59, ¶4, 243 Wis. 2d 512, 627 N.W.2d 807.
Indeed, it is hard to imagine a set of circumstances that would better fit that
description. EO 28 has dramatically affected, in an unprecedented manner,
not just the “community at large,” but almost every aspect of the lives and
livelihood of every person in a State with a population of almost six millions
people, as well as virtually every business and religious organization in the
State. The reach and impact of the actions at issue in this Petition utterly
dwarf the reach and impact of actions that this Court has in the past found
sufficiently exceptional to warrant the exercise of original jurisdiction. See,
e.g., id. (challenge to statute impacting the interests of 460,000 participants
in pension system): In re State ex rel. Attorney General, 220 Wis. 2d 25, 264
N.W. 633, 634 (1936) (noting the propriety of exercising original jurisdiction
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in case challenging constitutionality of statutes affecting “innumerable members and employees of industry throughout Wisconsin”) (citation omitted).
This case also presents constitutional—indeed, absolutely critical—
questions of the highest order: questions concerning the proper balance between the government’s power to address an urgent public health crisis and
the most fundamental rights and freedoms known in our society—the freedom of conscience and religious worship, the freedom of speech and assembly, and the very freedom to leave one’s home and move about from place to
place—rights that are expressly guaranteed by the Wisconsin Constitution.
Again, it is nearly impossible to imagine a case raising legal questions of
greater importance than these.2
The exercise of original jurisdiction is also warranted by the need for
a “prompt and authoritative” determination by this Court of these exceptionally important questions. Citizens Utility Board v. Klauser, 194 Wis. 2d 484,

2

See Panzer v. Doyle, 2004 WI 52, ¶2, 271 Wis. 2d 295, 680 N.W.2d 666 (“The
supreme court hears original actions in cases that involve substantial legal questions or
more than ordinary importance to the people of the state.”), abrogated on other grounds
by Dairyland Greyhound Park, Inc. v. Doyle, 2006 WI 107, 295 Wis. 2d 1, 719 N.W.2d
408; State ex rel. Ozanne v. Fitzgerald, 2011 WI 43, ¶7, 334 Wis. 2d 70, 798 N.W.2d 436
(exercising original jurisdiction in cases involving important separation of powers questions); Lightbourn, 243 Wis. 2d at 528 (exercising jurisdiction in case raising constitutional
challenge to pension statute); Joni B. v. State, 202 Wis. 2d 1, 549 N.W.2d 411 (1996) (exercising jurisdiction in case raising due process and separation of powers challenge to statute).
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488 n.1, 534 N.W.2d 608 (1995); see also Petition of Heil, 230 Wis. 428,
284 N.W. 42, 50 (1938) (exercise of original jurisdiction appropriate when
“the questions presented are of such importance as under the circumstances
to call for a[ ] speedy and authoritative determination by this court in the first
instance”). The Executive Branch’s restrictions are having a profound, devastating, and continuing impact on almost every aspect of the daily lives and
activities of everyone in the State, and are infringing Petitioners’ constitutional rights and freedoms each and every day. Petitioners (and virtually
every other citizen) are thus suffering irreparable injury for every day that
those restrictions are allowed to stay in place. If there is ever to be an authoritative ruling by this Court assessing the constitutionality of those restrictions, and if further irreparable harm to Petitioners is to be prevented, the
Court needs to act now—not months from now, after the irreparable harm
the citizenry’s constitutional freedoms is compounded as the case winds its
way up through the state judicial system.
Finally, while the exercise of original jurisdiction would be appropriate in any event given the above considerations, it is particularly warranted
in light of the already pending challenge to EO 28 (No. 2020AP765-OA)
filed by the Wisconsin Legislature. For the same reasons that the Court has
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exercised its jurisdiction to resolve the statutory challenges to the Order
raised by the Legislature, it should also utilize that procedure to resolve Petitioners’ constitutional challenges on a parallel course.
CONCLUSION
For the foregoing reasons, and as discussed more fully in Petitioners’
accompanying memorandum, Petitioners respectfully request that the Court
grant this emergency petition.
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